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International Criminal Court Briefing Paper July 2014 
 
 

  
As a sovereign state Palestine has the right to ratify the Rome Statute 
and to join the ICC. This has repeatedly been asserted by the 
Palestinian leadership was recommended by the Goldstone Report in 
2009, has been supported by various armed Palestinian actors, and 
the people are wondering why it has not happened. What is to be 
expected as a result?  
 
The first option is to give the Court jurisdiction from a future date. 
The date used in this brief as an example is 1 September 2014. This 
would mean that any Israeli and Palestinian operations from before 
that date are excluded from the Court’s jurisdiction. The single 
exception is likely going to be Israeli settlement practices which, 
though they began prior to September 2014, are likely to be 
considered ‘continuing crimes’ which have not yet ended and thus 
will be within the Court’s jurisdiction. 
 
The International Criminal Court is, in general terms, not a very 
effective institution. It has suffered from bad decision making, 
logistical problems, weak leadership, and a lack of funding. The 
attitude taken by the former Prosecutor towards the Palestinian 
approach to the Court in 2009 had a very bad effect on its reputation. 
 
Understanding the weaknesses, in addition to the benefits of the 
Court is very important. The suggestion is that for Palestinians the 
potential of the Court lies less in seeing individual Israelis stand trial 
for past crimes, but more in deterring Israelis from committing 
future crimes. It would be hoped that the Israeli political and military 
leaders would be deterred from carrying out crimes for fear of being 
investigate and prosecuted by the Court. 
 
Whether the Court will aid deterrence is difficult to predict. Israeli 
lawyers advising the government appear to have an incorrect 
interpretation of international law and so may be willing to continue 
with their crimes confident that they can justify their actions to the 
Court should they finally be prosecuted.  
 
For Palestine, concerns that resistance fighters and leaders will be 
prosecuted is understandable. By not giving the Court retroactive 
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jurisdiction, Palestine can ensure that no past operations will be 
investigated. This will protect Palestinians from any actions 
occurring prior to the date of ratification. This will also protect 
Israelis responsible for Operation Cast Lead and other attacks. The 
impact of the Court then would not be to attempt to deliver justice for 
past crimes, but would rather serve to address the criminality 
inherent in the settlement project in the West Bank as well as the 
apartheid resulting from the settlement project. 
 
Should the state of Palestine wish, they can ratify the Statute, and 
give the ICC retroactive jurisdiction. The Court can consider no 
events prior to July 2002 when it was established, and it is within the 
power of Palestine to give the Court jurisdiction from any date after 
July 2002. Palestine could thus choose, for example, to ratify the 
Rome Statute & submit an article 12.3 declaration giving the ICC 
jurisdiction from 1 September 2008, thus bringing ‘Operation Cast 
Lead’ and subsequent Israeli attacks on Gaza also within its 
jurisdiction. 
 
Seen from this angle, Palestinian ratification of the Rome Statute can 
be explained to the people as being for the following purpose: 
 

a) To bring the world’s attention to the criminal nature of the 
occupation by investigations and prosecutions of Israelis 
responsible for the appropriation and destruction of 
property in occupied territory used for the settlements. 

b) To see investigation and prosecution of individual Israelis 
most responsible for the transfer of Israeli civilians into 
settlements in occupied territory. 

c) To see the investigation and prosecution of individual 
Israelis, particularly military and political leaders, most 
responsible for the crime of apartheid. 

d) By giving jurisdiction retroactively, eg from 1 September 
2008, would allow the ICC to investigate the war crimes and 
crimes against humanity that were identified in the 
Goldstone Report of 2009. This would include probable 
investigations of Israelis, the commanders of Palestinian 
armed groups in Gaza, but would have no basis to 
investigate or prosecute Palestinian leaders in the West 
Bank since they could not be considered as having ‘effective 
command and control’ over the actions of Palestinian 
groups in Gaza. 
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e) To follow up on Palestine’s July initiative in Geneva. The 
HRC resolution stressed its grave concern at the lack of 
implementation of the recommendations contained in the 
(Goldstone) report of the United Nations Fact-Finding 
Mission on the Gaza Conflict of 2009. The resolution noted 
that lack of accountability for violations of international law 
is reinforcing a culture of impunity. The ICC is the place to 
go to push for an end to this impunity. 
 

 
In summary, by keeping the ICC’s jurisdiction forward looking, 
Palestine can ensure no Palestinians involved in possible past crimes 
can be investigated and prosecuted by the Court.  
 By giving jurisdiction back to 2008, the ICC would need to 
determine when the state of Palestine came into existence eg was the 
state in existence pre 2008 following 1988 declaration of 
independence, or did it come into existence with the 2011 UNESCO 
vote, or the 2012 UN General Assembly resolution. Such issues would 
be argued before the judges. 
 
 Given the various troubles (funding, staffing, logistics, length of 
proceedings) that have existed at the ICC, we should have a realistic 
and limited view as to what we can expect and what can be beneficial 
to Palestine. Keeping the Court forward looking, while failing to 
provide justice for past Israeli crimes, can serve as a possible 
deterrent to future crimes, but most likely can be used as a critical 
tool with which to oppose ongoing settlement and apartheid in the 
occupied West Bank. This is the case given as the Court has limited 
resources and it would be preferable to direct these towards current 
and future settlement activity rather than spending years and years 
arguing about past crimes even while new crimes continue.  

 
Nevertheless, a decision would need to be made about 

retroactivity. Two problems arise: A) To not give retroactivity would 
mean no justice for the victims of Cast Lead and subsequent attacks.  

B) To give retroactivity would mean that individual Palestinian 
resistance commanders might be subject to investigation by the 
Court.  

These individuals would most likely be people who held senior 
command and control positions in the various armed factions. 
The Court is generally focused on those who organised and 
ordered firing eg of rockets, not the fighters who did the actual 
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fighting.  If the Court were to attempt to prosecute such senior 
resistance leaders, as explained below, the prosecution can be 
blocked if the Palestinian courts themselves undertake an 
adequate investigation (on the basis of the fundamental 
principle of complementarity which is based on the 
sovereignty of the state of Palestine). Despite joining the ICC, 
the state of Palestine retains the primary right/duty to 
investigate and prosecute its own people if necessary. 
The ICC only has jurisdiction when the courts of the state are 
unwilling or unable to prosecute. Palestine can investigate 
Palestinians who are indicted by the ICC, but because of the 
occupation has no ability to investigate or prosecute Israelis. It 
is further the case that those Palestinians in Gaza that the Court 
might think to investigate have for the most part either been 
already arrested/ killed by Israel, or are likely to be arrested/ 
killed by Israel before any judicial proceedings are underway. 
 
As noted in the Goldstone Report, regarding rocket attacks 
from Gaza into Israel which fail to distinguish military from 
civilian targets, those identified as responsible are ‘armed 
groups operating from Gaza’. The Report was clear in stating 
that ‘Although the Gaza authorities deny any control over 
armed groups and responsibility for their acts, in the Mission’s 
view, if they failed to take the necessary measures to prevent 
the Palestinian armed groups from endangering the civilian 
population, the Gaza authorities would bear responsibility for 
the damage arising to the civilians living in Gaza.’  
 
The Goldstone Report found no need to consider Palestinian 
authorities, political or security, outside Gaza as being 
responsible for any activities undertaken by armed groups in 
Gaza during ‘Operation Cast Lead’.  

It is likely, given the facts and dynamics of the political 
division and military situation between 2008 and 2014, that 
the ICC would follow a similar approach and limit future 
investigations to Palestinians directing military operations 
from Gaza rather than any of the Palestinian actors in the West 
Bank, PA, or PLO etc. This is particularly the case since the 
West Bank leadership has been consistent in supporting only 
lawful attacks against the Israeli military while being critical of 
Palestinian attacks which appear to target Israeli civilians.  
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f) While the ICC can hold military and political commanders 
responsible for the crimes of their subordinates, it is not 
relevant or applicable to the West Bank leadership or to the 
PLO, since it is not feasible to suggest that armed groups in 
Gaza are ‘forces under his or her effective command and 
control, or effective authority and control as the case may 
be’. 

 
In any case, if the state of Palestine were to decide to ratify the 
Rome Statute from 1 September 2014 without making a 
declaration about retroactivity, the option does remain and 
such a declaration could be made at some point in the future. 
 
 

The ICC will not provide all the justice that Palestinians deserve, but 
it can be used to play a key role in the struggle against settlements 
and in deterring future Israeli operations on the scale of Cast Lead. 
The following note summarises the key issues and options available 
under two headings: 
 

A) The scope of the ICC’s jurisdiction is decided by reference to 
three elements: Time/ Nationality/ Territory. 

B) The Process by which the Court authorises investigations. 
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A: The scope of the ICC’s jurisdiction is decided by reference to 
three elements: Time/ Nationality/ Territory. 
 
Time (Temporal) Jurisdiction 
 

1) Ratify the Rome Statute which will then come into effect on the 
date chosen by the state of Palestine. The Court’s jurisdiction 
will be forward looking only. The Court will not have 
jurisdiction over any incidents that occurred prior to the date 
eg if the State of Palestine ratifies the Rome Statute on 1 
September 2014, the Court can only consider violations and 
events that occur from that day forward. 

1) Keeping the jurisdiction proactive would ensure no 
investigation of any Palestinian operations prior to the 
specified date eg 1 September 2014. 

2) Similarly the Court would not be permitted to investigate 
any Israeli operations prior to that date, thereby 
excluding Operations defensive Shield & Cast Lead and 
all other Israeli attacks.  

3) A case could be argued, probably successfully since the 
principle has been accepted in a parallel case re the 
DRCongo, that crimes such as those relating to 
settlements and the transfer of civilians into occupied 
territory, though began prior to 1 September 2014, are 
within the Court’s jurisdiction since these are ‘continuing 
crimes’. The basis for this finding would rest on the idea 
that the criminal appropriation of property on which to 
build a settlement continues to be defined as a crime 
until such point as the property is returned to its rightful 
owner. This logic does not apply to crimes such as 
targeting civilians through rocket attacks etc. 

4) The benefit of keeping the Court’s jurisdiction proactive 
is that all parties are put on notice as to the 
consequences of future action and can modify their 
activity and behaviour so as to avoid committing crimes. 
This would exclude many crimes of the past from being 
considered by the Court. However, if the Court is to play 
a role in bringing an end to Israeli war crimes it might be 
better to focus on the future rather than dealing with 
past. The process by which the Court operates is 
notoriously slow. If the Court were to be focused on past 
crimes it is possible that we would see matters of 
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historical concern being litigated rather than ongoing or 
future crimes being deterred or punished. 

 
 

2) Ratify the Rome Statute and include a declaration giving the 
Court retroactive jurisdiction to a specified date. With this 
option the state can ratify the Statute eg on 1 September 2014, 
and also give the Court jurisdiction to investigate events and 
violations that occurred in the past. The Court cannot consider 
events that occurred prior to July 2002, the date on which the 
Court began operations.  
If the state of Palestine were to backdate the Court’s 
jurisdiction the judges would need to determine when the state 
of Palestine came into existence. The probable date would be 
that of Palestine’s recognition by UNESCO in 2011, but possibly 
before that. The concern with giving the Court retroactive 
jurisdiction is that it might focus on past crimes rather than 
serve as a deterrent to ongoing and future crimes. 

 
 

3) Submit an article 12.3 declaration only. Or reaffirm the 2009 
article 12.3. declaration. This remains an option and it appears 
that the Gaza administration have just attempted to make this 
move through a 24 July 2014 letter to the ICC. In order to avoid 
confusion and to retain some level of control, the state of 
Palestine should clarify matters for the Court by ratifying the 
Rome Statute now and deciding whether to include a 
retroactive jurisdiction. 
The position taken by the Court’s prosecutor with respect the 
2009 Palestinian declaration has been that she would view the 
establishment of the state of Palestine as having been the 
General Assembly resolution 2012. Extending jurisdiction prior 
to this date would be a matter for the judges to decide. 
 
Even if the state of Palestine were to decide to ratify the Rome 
Statute from 1 September 2014 without making a declaration 
about retroactivity, the option remains and such a declaration 
could be made at some point in the future. 

 
 
Nationality 
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4) The Court has jurisdiction over nationals of a state that has 
ratified the Rome Statute. This is regardless of whether the 
territory on which a crime is perpetrated is within the Court’s 
jurisdiction.  
The Court has, for example, being requested (though it has not 
acted on this) to investigate individuals of British and French 
nationality who are alleged to be responsible for war crimes in 
Syria, despite Syria not being a state party to the Rome Statute.  

5) The Court has no jurisdiction over individuals aged under 18 at 
the time they are alleged to have committed crimes. 

6) The general policy when deciding which individuals to 
prosecute is that those most responsible are indicted. This 
usually means that regular fighters are not prosecuted. The 
people who tend to be prosecuted are those holding command 
positions in the military or political apparatus and who order 
and hold significant control over unlawful military operations.  

 
Territory 

 
7) When a state ratifies the Rome Statute, the Court has 

jurisdiction over crimes perpetrated on the territory of that 
state, regardless of the nationality of the perpetrator. Thus 
Israelis who commit, or order the commission of crimes on the 
territory of the state of Palestine fall within the Court’s 
jurisdiction. 

8) There will inevitably be some controversy around the territory 
of the state of Palestine, but it would be expected that the Court 
would accept the 1967 ceasefire line, ‘the occupied territory’, of 
the Gaza Strip and West Bank including east Jerusalem as being 
the relevant territory. This was essentially the conclusion of 
the International court of Justice in 2004, and is line with the 
authoritative Security Council resolutions. 

9) Operations which cross the Green Line such as rockets being 
fired from one side to the other will fall within the Court’s 
territorial jurisdiction. A crime began on one side but which 
effects the other side will, either way, have a connection to the 
territory of the state of Palestine and thus fall within the 
Court’s jurisdiction. 

 
Crimes 
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The Court has jurisdiction over war crimes, crimes against humanity, 
and genocide. The Court will have jurisdiction over the crime of 
aggression no earlier than 2017. 
 

10)  An option exists under Article 124 for a state which is 
ratifying the Rome Statute to enter a statement excluding war 
crimes from the scope of the Court’s jurisdiction for a period of 
7 years. Colombia was the only state to enter such a 
reservation and actually reach the 7 year period. France 
initially entered such a reservation but withdrew it before 
reaching 7 years. The effect of Palestine entering such a 
declaration would be politically very negative. It would exclude 
all the crimes around Israel’s settlement policy from the 
Court’s jurisdiction for 7 years. 

11)  The Court can take jurisdiction over the crime of 
aggression from 2017 if enough states agree to ratify the 2010 
amendments to the Rome Statute on the crime of aggression. It 
would be a politically impressive move were Palestine to also 
ratify the aggression amendments. There is no immediate 
necessity to do this but it would be quite positive to make a 
statement to the effect that following a review period Palestine 
will ratify the amendments in the future. 

 
 
Defences and Sentencing 
 
 

12)  The Court has convicted only two people. In 2012 
Lubanga Dyilo received a 14 year sentence for war crimes. In 
2014 Katanga received a 12 year sentence for a crime against 
humanity and war crimes. Time spent in the Court’s custody 
during trial is deducted from these sentences. 

13)  Assuming Palestine ratifies the Rome Statute as of 1 
September 2014, without any retroactivity, one would expect 
that the core crime any ICC investigation would focus on would 
be those related to the settlement project in the West Bank. 
The Palestinians could also push for the Court to investigate 
the crime of apartheid. By focusing on the underlying structure 
of the occupation in this sense, rather than the violence of 
specific attacks such as Operation Cast Lead, the Palestinians 
would have a useful tool by which to fight against the primary 
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policies of the occupation ie settlement and annexation of 
territory. 

14)  It is difficult to see how individual Israelis would have 
any convincing defence to alleged crimes such as the transfer of 
civilians into occupied territory. There has been some 
comment, though not of a very high quality, and with no 
reasoning, to the effect that it would be easier for the Court to 
investigate the Palestinian resistance rather than Israel’s 
settlement practices. This is in no way convincing.  

15)  If the resistance were to continue rocket attacks in a 
similar manner to recent events, and were to be investigated 
and prosecuted by the ICC, the Court would not be looking at 
individual fighters who fired rockets, but would instead be 
looking to prosecute the individuals who hold command and 
control positions and who plan and order specific attacks. 

16)  Defences such as ‘self-defence’ or ‘right to reprisal’ could 
be relied upon by such individuals. It is not possible to predict 
how the Judges would respond to these defences but is 
recommended that the resistance commanders be encouraged 
to speak about these defences from the earliest opportunity. A 
further briefing note would be necessary on this point.  

17)  The state of the law with respect to aiding and abetting 
crimes, by providing material support and so on is uncertain 
and controversial. With regards political or military (security) 
leaders who provide substantial assistance to the commission 
of alleged crimes, the general principle would seem to be that 
‘it was not enough for an accused to provide assistance to 
others who were perpetrating international crimes with 
knowledge that they were doing so. The assistance needed to 
be specifically directed to the perpetration of the offence.’ 
This tough test from the Yugoslavia Tribunal in 2013, has been 
disputed by some of the judges, but the general position is 
almost certainly that the distance (division) in time, space, 
contribution, and principle between the political leadership in 
the West Bank and the armed fighters in Gaza is so great that 
there would be no scope for the ICC to have any interest in the 
West Bank leadership.  
The West Bank political and security actors, whether 
Palestinian Authority, Palestine Liberation Organisation, or the 
state of Palestine, will clearly be considered as not holding the 
requisite levels of responsibility for the activities of armed 
groups in Gaza. 
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Such a conclusion is underlined by the absence of any 
suggestion of liability of the West Bank leadership in the 
Goldstone Report. It will also be very much supported given 
the public comments of the West Bank leadership which have 
been consistently critical of rocket attacks which fail to 
distinguish between Israeli military and civilian targets. There 
is nothing unlawful about statements in support of attacks 
against Israeli military targets, nor is there anything unlawful 
about providing support to resistance attacks against Israeli 
military targets. 

 
 
 
 
B: The Process by which the Court authorises investigations 
 

1. A state ratifies the Rome Statute. 
2. Preliminary investigations begin when:  

a. The Office of the Prosecutor, having received notification 
of alleged crimes, itself begins a preliminary 
investigation (known as a proprio motu investigation). 

b. The UN Security Council refers a situation, requesting the 
Prosecutor to open an investigation (regardless as to 
whether the state in question has ratified the Rome 
Statute). 

c. A state itself refers a situation. Palestine could for 
example, ratify the Statute and then specifically request 
that the Prosecutor begins an investigation. Several 
states have done this and it and would be a useful means 
by which to attempt to direct the Prosecutor’s attention 
towards the settlements etc. 

3. Once a preliminary investigation has been completed, the 
Prosecutor can approach the Judges of the Pre-Trial Chamber 
and request authority to open a formal investigation. Victims of 
the alleged crimes are permitted to participate in this process 
by making their views known to the judges.  

4. If the Pre-Trial Chamber is satisfied that there is a reasonable 
basis to proceed with an investigation, they can authorise the 
Prosecutor to begin a formal investigation.  
One of the criteria the judges at the Chamber will examine 
prior to making a decision is as to whether the crimes alleged 
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are of a serious enough ‘gravity’ to warrant the Court’s 
intervention. 
The definition of ‘gravity’ is unclear. It would clearly be met 
with respect settlements and the transfer of settlers given the 
sheer numbers of settlers, and the scale and intensity of 
property destruction and appropriation.  
With respect future rocket attacks into Israel. Even assuming 
that the impact continues as in the past, where the number of 
Israeli civilian victims would seem to be relatively low, and 
thus not of adequate gravity, the expectation would be that the 
number of rockets, and the failure to adequately distinguish 
between civilian and military targets, would mean that the 
Court would probably have to accept them as being of adequate 
‘gravity’.  

5. If the Pre-Trial Chamber is not satisfied that the evidence is 
strong enough, the Prosecutor can return with new/further 
evidence and make repeated applications for authorisation to 
commence investigations.  

6. When a formal investigation is underway, the Prosecutor will 
notify the relevant state to inform them of the proceedings. The 
Prosecutor may withhold certain information as to who is 
being investigated, and for what alleged crimes, should she 
believe that information would be abused by the state in order 
to damage the investigation. 

7. Once notified by the Prosecutor of the investigation, the state 
has one month in which to declare that it itself is investigating 
the persons identified. The Prosecutor must then defer to the 
state’s investigation. 

8. Should the state fail to undertake the necessary investigation in 
a genuine manner, the Prosecutor can return to the Pre-Trial 
Chamber for new authority to resume the investigation. In 
order to do so the Prosecutor must demonstrate that the state 
itself is either ‘unwilling or unable genuinely to carry out the 
investigation or prosecution’. This is known as the 
complementarity principle. 

9. In order then to avoid having the Prosecutor request the Judges 
to issue an arrest warrant against individual Palestinians, the 
state of Palestine would need to demonstrate that it has taken 
the necessary action itself. The meaning of ‘unable or unwilling’ 
is not very certain. The Court has not been consistent on this 
when the issue has arisen in Kenya and in Libya. In general 
terms it requires the state to investigate and prosecute the 
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individuals identified by the Court on charges similar to those 
identified by the Court. 

 
 


